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Before: The Honourable Madam Justice Humphries 

Reasons for Judgment 

Counsel for the plaintiff and  
Counsel for the petitioner 

S. Kovacs
A.M. Grant

Counsel for the defendants and  
Counsel for the respondents 

T.H. McLachlan
J. Penner

Date and Place of Trial/Hearing: July 8, 2008; July 17, 2008

 Vancouver, B.C.

[1]                The defendants/respondents apply for particulars in respect of the Second Further 
Amended Statement of Claim (“SFASC”) and the Second Further Amended Petition 
(“SFAP”).    
[2]                The history to this matter is set out in a memorandum to counsel, dated September 
23, 2005, which is appended as Schedule A to these reasons.  I have appended it because 
counsel for the plaintiff/petitioner has raised the question of whether matters touched on in it 
could be the subject of orders – particularly the issue of mediation.  I have attached as 
Schedule B my memorandum of January 10, 2008 as well.  Subsequent to the hearing of the 
application on particulars, counsel for the plaintiff set down a motion respecting the timing of 
mediation in the action, which I will deal with at the end of these reasons.  If there are other 
orders that counsel seek to enter as a result of the memoranda, they may address them 
individually, either at the next Case Management Conference or in writing through the 
Registry. 
[3]                Briefly, as background to the present application, the plaintiff/petitioner, who is the 
prospective representative plaintiff/petitioner in the intended class proceedings in the action 
and the related petition, challenges certain actions and/or decisions of either or both of the 
defendants/respondents that have allegedly resulted in unlawful non-payment of fees for 
medical services, which the plaintiff/petitioner has provided, apparently under the Medical 
Services Plan of British Columbia, to patients he has treated in British Columbia. 
[4]                The petitioner filed the initial petition for judicial review of the impugned decisions in 
1998 (including a claim for damages) and, as plaintiff, filed the action claiming damages in 
1999.  In 2001, the plaintiff/petitioner was unsuccessful before another judge of this court in 
obtaining certification on their first set of pleadings.  He appealed to the Court of Appeal and 
in 2003, was successful in obtaining an order allowing the appeal.  The Court of Appeal 
heard argument over the course of four days and issued written reasons some weeks later 
(see 2003 BCCA 264).  The court held that the chambers judge had erred in finding that 
there was no cause of action on the threshold level; they did not think the action was bound 
to fail or that it was plain and obvious that the pleadings did not disclose a cause of action.  
They also decided that a class proceeding would be the preferable procedure.  The court set 
out its conclusion as follows: 

[37]      The parties are agreed that if the appeal is allowed, the matter should be remitted 
back to the Supreme Court to define the class and common issues, and to determine other 
aspects of the certification orders. 
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[38]      I would allow the appeal and remit the applications back to the Supreme Court for 
disposition in accordance with these reasons. 

[5]                Following the decision on the appeal, the parties apparently attempted to obtain a 
further hearing before the Court of Appeal to clarify the order, but the court declined to hear 
them further.   
[6]                At the commencement of the new phase of case management in 2005, the 
plaintiff/petitioner amended his pleadings.  He abandoned several matters that had been 
contained in his previous pleadings and added an issue to the petition which he says came 
to his attention as a result of an exchange between a member of the Court of Appeal and 
counsel for the respondents on the petition.  
[7]                The parties have been at odds on how the matter should now proceed.  The 
plaintiff/petitioner takes the position that the Court of Appeal has directed that the action and 
the petition be certified and that it is the task of the parties and the court to fashion the rest of 
the requirements in such a way as to effect that result.  The defendants/respondents say the 
case has changed since the initial hearing before the previous judge, it changed during 
argument in the Court of Appeal, and there is now a new set of pleadings.  It should 
therefore be up to the court at this stage to determine anew whether certification is 
warranted. 
[8]                The Court of Appeal’s determination that a class proceeding is the preferable 
procedure in the absence of a consideration of the common issues, whether there is an 
appropriate representative plaintiff/petitioner and the definition of the class has presented 
this court with a difficult task.  The appended memoranda depict the attempts of the court to 
come to terms with what is expected of it in the view of the Court of Appeal, but over the 
course of several years of case management, the proceeding has not moved forward.   
[9]                Under the Class Proceedings Act, R.S.B.C. 1996, c. 50, applications for 
certification are generally made following the close of pleadings.  Regardless of whether 
certain considerations have already been addressed in the reasons of the Court of Appeal, 
the first step is to deal with the pleadings.  In January of 2008, the court recommended 
intensive and frequent case management, to begin with the present application for 
particulars.  Unfortunately it has taken some months to have the matter argued, despite the 
court’s offer to make itself available at 8:30 any morning in order to move this matter along. 

The Action 

[10]            The defendants on the action say they cannot plead to the present SFASC.  They 
allege a number of deficiencies in the present pleading, which they say prevents the 
defendants and the court from gaining an understanding of the causes of action.  They 
submit that full particulars are necessary at this stage in order to allow an efficient and 
comprehensive consideration of potential common issues to be undertaken in order to move 
the case forward. 
[11]            The plaintiff says the defendants cannot suggest that they do not know what the 
case is about, given its long history.  The present application is a tactic to compel him to 
narrow his case unsuitably, especially because the defendants have access to much more 
information than he does.  The plaintiff says this application is premature.  It may be 
necessary after discoveries, or when preparing for trial, but it is not necessary at this early 
stage where the only issue is certification. 
[12]            Although counsel for the plaintiff had drafted another statement of claim that 
contained much more detail than the SFASC, the plaintiff says he decided to use this 
simplified one rather than lock himself into a position which he is sure will change once he 
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has full disclosure from the defendants.  As for basic clarity, he says this court should never 
have allowed him to file the SFASC if it was so deficient. 
[13]            Despite the plaintiff’s apparent reluctance to commit himself to specific positions at 
this point, he must meet some basic requirements before the defendants can be required to 
plead.  The state of pleadings at the certification stage is important, as it is those pleadings 
which will inform a consideration of the common issues.  The court cannot be expected to 
determine common issues if the plaintiff is still hoping to keep all his options open.  It is not 
important for the present purposes whether the lawyer for the defendants really knows what 
the case is about because he has been involved in it for years.  What is important at this 
stage, as I have said before, is that the issues be pleaded formally and with precision. 
[14]            As the court stated in R. (L.) v British Columbia (1998), 65 B.C.L.R. (3d) 382 (S.C.) 
at paras. 22-23 and 25 (appeal allowed in part, 1999 BCCA 689, 72 B.C.L.R. (3d) 1, aff’d, 
2001 SCC 69, [2001] 3 S.C.R. 184): 

The nature and purpose of particulars is well-known: to enable parties to know the case they 
have to meet, but not the evidence by which the case will be proved: see: Anglo-American 
Timber Products Ltd. v. British Columbia Electric Co. Ltd. (1960), 31 W.W.R. 604 (B.C.C.A.); 
Big Bay Timber Ltd. v. Arkinstall Logging Co. Ltd. (1978), 7 B.C.L.R. 69 (C.A.); Cansulex v. 
Perry, [1982] B.C.J. 369 (C.A.). 

It is important to recognize that, in an application to certify a class action, the question of 
particulars is significant because the court is required to assess the suitability of the action 
as a class action. That exercise requires information traditionally supplied through particulars 
- the nature of the case and issues to be tried - as well as whether, in the words of s. 4(2)(a) 
of the Act, "questions of fact or law common to the members of the class predominate over 
any questions affecting only individual members." That assessment cannot be made in an 
information vacuum. 

… 

… [claims that are] insufficiently particularized … do not permit an adequate assessment as 
to the utility of resolving that claim in a class action. 

[15]            Whether or not it is reasonable, in resisting the present application, for the plaintiff to 
put responsibility on this court for having allowed certain forms of amended pleadings, or to 
rely on the Court of Appeal for purporting to approve unfiled pleadings in advance, it is not 
useful or feasible to jump over the considerations expressed in R.(L.) on those bases.  I will 
comment further on the significance of positions expressed by the Court of Appeal and this 
court later in these reasons. 
[16]            If it is necessary to provide particulars in order to understand the substance of the 
claims contained in the SFACS and to allow the defendants to plead on an informed basis 
and thus move on in the certification process, those particulars should be provided earlier 
rather than later.   
[17]            It is not difficult to understand in general terms what the plaintiff’s complaints are 
upon reading the statement of claim:  doctors have treated patients, have sent in bills for the 
treatment, and have not been paid for two classes of “beneficiaries” (defined as anyone who 
has enrolled as a beneficiary under the Medical Services Plan of British Columbia since July 
23, 1992).  These two classes of “beneficiaries” are: (1) those who were in arrears of 
payment of MSP premiums during the period of July 23, 1992 to April 30 1996, and (2) those 
who had no contact with the defendants for a period of 12 months during the period from 
May 1, 1996 forward.   
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[18]            What is somewhat less clear is the legal basis upon which relief is sought.  The 
causes of action are entitled “unjust enrichment and quantum meruit” and “breach of 
statutory duty.”   Counsel for the defendants was, up to the present application, under the 
impression that the plaintiff was attempting to put forward three causes of action in the 
SFASC.  Counsel for the plaintiff assured the court he has only these two. 
[19]            Given the plaintiff’s expressed position that he has tracked the language of the Court 
of Appeal in drafting the SFASC, it is appropriate to use the Court of Appeal’s discussion to 
inform a reading of the pleadings to see if they can stand without the need for particulars.   
[20]            The Court of Appeal set out what they understood to be the legal arguments that the 
appellant would make: 

[6]        The appellant has initiated two separate proceedings:  a petition for judicial review 
under the Judicial Review Procedure Act, R.S.B.C. 1996, c. 241, and a civil action 
claiming damages for breach of statutory duty or compensation for unjust enrichment.  The 
appellant is seeking a monetary remedy in largely uncharted waters.  It is unclear at this 
stage of the litigation whether, assuming success on the merits, any monetary remedy would 
be ancillary to a declaration or order in the nature of mandamus in the judicial review 
proceedings, or whether it would be regarded as compensation for unjust enrichment or 
damages for breach of statutory duty in the action.  This uncertainty is the reason why 
separate proceedings were initiated.  I think that it would be premature to attempt to analyze 
the remedy implications at this early stage. … 

… 

The category 1 claims 
(a)        from 1 January 1998 to date 

… 

[15]      The appellant contends that the cancellation policy does not comply with s. 7.2 [of 
the Medicare Protection Amendment Act, which added s. 7.2 effective 1 January 1998] 
because the Commission does not have a basis for believing that the beneficiaries are no 
longer residents.  …the powers of investigation given to the Commission require it to make 
reasonable inquiries to determine residency status. … The cancellations are therefore said 
to be unlawful and invalid …. 

… 

[18]      … these principles [under s. 7 of the Canada Health Act], and most importantly 
here, the principle of universality, are incorporated by reference into the provincial 
legislation.  These principles consequently guide and constrain the exercise of discretion 
conferred on the Commission by the Medicare Protection Act. 

… 
(b)        from 1 May 1996 to 31 December 1997  

[20]      … [The appellant contends that] the Commission's policy has been throughout to 
cancel the enrollment of beneficiaries for non-payment of premiums as a premium payment 
enforcement measure and that this policy was unlawful under the governing legislation.  
Irrespective of the issue of whether doctors are legally obligated to treat resident British 
Columbians whose enrollment has been cancelled, in practice the doctor is normally 
unaware of the cancellation at the time of treatment.  The cancellation comes to light only 
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when the doctor's charge for treatment is rejected by the Commission; the financial cost of 
the policy therefore falls on the doctors. … 

… 

[22]      The appellant will argue that the words "may cancel" [in s. 9(2) which existed prior to 
January 1,1998] import a permissive power and the Commission's discretion was 
constrained by the ministerial directive [of May 8, 1996] to the Commission to provide 
coverage to all residents of British Columbia, including those in arrears on payment of 
premiums. … 

… 

[24]      In brief, the appellant will argue that while the former s. 9(2) ostensibly gave the 
Commission a power to cancel the enrollment of resident beneficiaries for non-payment of 
premiums, the ministerial directive in the context of the scheme of the Act as a whole limited 
the application of that power to the cancellation of the enrollment of beneficiaries who were 
no longer residents.  As the Commission continued to cancel the enrollment of resident 
beneficiaries, those cancellations were in excess of the Commission's discretion and invalid. 

The category 2 claims 

[25]      … The appellant will argue that the deletion of the reference to payment of a 
premium in the definition of beneficiary was the critical change in the legislative scheme, and 
that from then on the Commission was prohibited by the scheme of the Act from cancelling 
the enrollment of resident beneficiaries for non-payment of premiums. 

Analysis of the cause of action issue 

… 

[27]      … The appellant does not argue that he is entitled to payment for treatment of non-
beneficiaries.  He contends that the patients for whom payment is in issue are still 
beneficiaries because the cancellation of their enrollment was beyond the discretionary 
powers of the Commission and consequently invalid.  … 

… 

[29]      … Under the Plan, doctors are not required to treat patients who are not beneficiaries 
and it is the patients' entitlement to treatment that is fundamental.  Doctors may continue to 
treat resident patients whose enrollment has been cancelled, either out of a sense of 
professional duty or because they are unaware that the enrollment has been cancelled, but 
according to the respondents they are not legally required to do so.   

[30]      The appellant's claims were more broadly framed in the pleadings and the 
appellant's original claim of $108,000 is now limited to the $20,000 range.  The submissions 
before the chambers judge may have placed less emphasis on the narrower issues of 
statutory interpretation that are central to the appeal.  On those issues I do not think that the 
appellant's action is bound to fail or that it is plain and obvious that the pleadings do not 
disclose a cause of action.  In my view, the proceedings satisfy the test of s. 4(1)(a) of the 
Class Proceedings Act. … 
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[21]            The relevant paragraphs in the present SFASC on the two causes of action are as 
follows: 

Unjust enrichment and quantum meruit   
18.       The Defendants knew or ought to have known that, due to the 

requirements imposed by the Medicare Protection Act R.S.B.C. 1996 
c. 286 and its predessors [sic], the Class Plaintiffs may not direct bill 
Beneficiaries and must seek payment under the Medical Services 
Plan. 

19.       The defendants knew or ought to have known that due to the 
imposition of MSP, a universal health care program, the Class 
Plaintiffs, would treat Beneficiaries for whom the Defendants were 
obliged to provide medical insurance. 

20.       The Defendants knew or ought to have known that the Class Plaintiffs 
would be or were submitting to MSP claims for the services rendered 
by them to Beneficiaries. 

21.       During all relevant years, the Defendants received a full cash 
contribution for health care, including for medical services that were 
not paid for by the Defendants for the reasons outlined in paragraph 9, 
from the Government of Canada, pursuant to the Canada Health Act 
R.S.C. 1985 c. 6 and the Federal-Provincial Fiscal Arrangements Act 
R.S.C. 1985 c. 8 and amendments thereto. 

22.       In order to receive the full cash contribution in the relevant years, the 
Defendants represented to the Government of Canada that the 
Medical Services Plan satisfied the criteria in section 7 of the Canada 
Health Act, supra. 

23.       During the relevant years, the Medical Services Plan has violated 
sections 9, 10, and 12 of the Canada Health Act, supra and 
accordingly, did not satisfy the criteria in section 7 of the Canada 
Health Act, supra. 

24.       As a result of the Defendants’ refusal to pay for the services rendered 
by the Class Plaintiffs, the Defendants have created and knowingly 
continued conditions under which the Class Plaintiffs have <> 
provided services for which the Defendants are obliged to pay but 
have not paid resulting in the unjust deprivation of the Class Plaintiffs 
and the unjust enrichment of the Defendants. 

25.       The Class Plaintiffs claim quantum meruit for the services rendered by 
the Class Plaintiffs and for which services payment has been refused 
by the Defendants for the reasons outlined in paragraph 9 of this 
Second Further Amended Statement of Claim. 

Breach of Statutory Duty 
26.       At all material times, the Defendants had a statutory duty to pay the 

Class Plaintiffs for services rendered to Beneficiaries. 
27.       The statutory obligations is (sic) created by the following statutory 

provisions: 
a)         Canada Health Act, supra, section 7, 9, 10 and 12 

(incorporated by reference in s. 5(2) of the Medicare Protection 
Act, RSBC 1996, c. 286 and s. 4(2) of the Medical and Health 
Care Services Act, 1992, SBC 1992 c. 76; 
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b)         Medicare Protection Act, R.S.B.C. 1996 c. 286, sections 1, 2, 
3, 5, 7, 7.2, 8, 9, 11, 13, 17 and 45 and its Regulations; 

[22]            In the excerpts from the Court of Appeal’s reasons set out above, it appears that the 
court set out the arguments it expected the appellant to make on the merits of its position.  
They do not seem to have based their brief analysis of the causes of action on the actual 
pleadings that were before them at that time.  To say that the Court of Appeal has 
determined that the present pleadings, which were amended subsequent to their decision, 
disclose causes of action in terms that foreclose a demand for particulars, is not a 
satisfactory response. 
[23]            As for the implications that might be drawn from the allowance by this court of the 
amendment to the pleadings into the form in which they now stand, it can be seen from my 
memorandum of September 23, 2005, that an application for particulars was contemplated 
when the amendments were made.  As mentioned earlier, counsel for the plaintiff had 
drafted an extensive and particularized set of pleadings, which they had then abandoned in 
favour of the stripped-down one now before the court.   
[24]            The pleadings were ostensibly presented in the stark form in which they now appear 
because, as counsel for the plaintiff has maintained more than once over the course of 
subsequent case management, the court told counsel they had to amend one time and that 
was it, so they did not wish to commit themselves to any particular theory of the case at this 
early stage:  “we were told we either amend or forever hold our peace on this.  We weren’t to 
expect amendments later on.” (transcript of Feb. 24, 2006 case management conference, p. 
14).  Of course, the court would not and could not foreclose amendments to pleadings if an 
application were brought and properly supported, and expressly said, when attempting to get 
a set of pleadings closed in order to move on to the other stages of this unusual exercise, 
that applications for amendments under the Rules of Court were not foreclosed (oral ruling 
on postponement of mediation, June 22, 2005, p. 35; Memorandum to Counsel, September 
23, 2005, para. 43).  This was repeated in the discussion in court on February 24, 2006.  
[25]            The application for particulars in the action is brought under Rule 19(16).  According 
to Cansulex Ltd. v. Perry, [1982] B.C.J. No. 369 (C.A.), there is a central distinction 
between the subject matter of a demand for particulars and the subject matter of a demand 
for discovery:  the former allows delineation of the issues between the parties; the latter 
relates to the way in which the issues will be proved.   The function of particulars is set out in 
six points in that judgment: 

(1)        to inform the other side of the nature of the case they have to meet as distinguished 
from the mode in which that case is to be proved; 

(2)        to prevent the other side form being taken by surprise at the trial; 

(3)        to enable the other side to know what evidence they ought to be prepared with and 
to prepare for trial 

(4)        to limit the generality of the pleadings; 

(5)        to limit and decide the issues to be tried, and as to which discovery is required, and 

(6)        to tie the hands of the party so that he cannot without leave go into any matters not 
included.  

[26]            The present application for particulars is brought in the context of allowing the 
defendants to plead to the case, and to understand the causes of action and the issues.  It is 
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also brought in the context of a certification application, which means that the pleadings will 
form the basis of the common issues.  It may be that the defendants will make further 
applications for particulars in the action or the petition in the future.  It may also be that the 
plaintiff will apply to amend either the action or the petition.  I emphasize once again for the 
benefit of counsel for the plaintiff that such applications are not foreclosed.  These matters 
will be dealt with if and when they arise.   

Claim of Unjust Enrichment 

[27]            During the hearing respecting the amendments that took place on September 8, 
2005, and which resulted in the memorandum of September 23, 2005, counsel for the 
defendants mentioned general concerns respecting the lack of particularity in the new 
SFASC, which mirror many of the concerns they raised in the present application.   For 
instance, the SFASC did not indicate if the “beneficiaries” to whom services were provided 
and for which reimbursement is now claimed were resident in British Columbia.   
[28]            Residency is presently defined in the Medicare Protection Act, R.S.B.C. 1996, c. 
286, in general terms, as a person who is a Canadian citizen or permanent resident, makes 
his or her home in British Columbia, and spends at least six months of the year physically 
present in British Columbia. 
[29]            The plaintiff replies that it is the “de-enrollment” procedure that is relevant to his 
claim, not residency per se.  In other words, the person may be de-enrolled, or at least 
treated as if s/he were de-enrolled, because s/he has not paid premiums but is still resident 
in British Columbia (1992-1996), or because s/he has had no contact with the relevant 
agency for 12 months and is deemed not to be a resident (1996 to the present).   
[30]            Regardless of the alleged defects in the “de-enrollment” procedure, however, the 
defendant is entitled to know if, at the end of the day, the plaintiff purports to make a claim 
for treatment provided to people who were not actually resident in British Columbia at the 
time the treatment was provided, and/or for people who were not actually resident in British 
Columbia at the time the government purported to “de-enroll” them.    
[31]            The action is not framed as a (mis)representation by the government arising out of 
the provision to a patient of a Care Card which might allow the presumption of coverage on 
which the doctor is entitled to rely, thus passing on the risk of lack of coverage to the doctor 
when it is the government that created the risk by cancelling enrolment in certain situations.  
The action is instead indirectly (and in the case of the petition, directly) based on a challenge 
to government decisions and policies concerning beneficiaries and their coverage under the 
Medical Services Plan.   
[32]            The action is framed in unjust enrichment/quantum meruit, apparently because the 
government receives funding on a particular basis under the Canada Health Act, R.S.C. 
1985, c. C-6, and allegedly does not live up to its obligations to provide universal health care 
to beneficiaries (thus giving rise to an unjust enrichment, I assume), instead allowing the 
plaintiff and other doctors to do so without remuneration in certain circumstances (the 
deprivation).   
[33]            It is possible that the propriety of the ways coverage can be cancelled (or 
beneficiaries “de-enrolled”) can be considered in the abstract and without regard to actual 
residency in the context of the petition, but in the action, where damages are sought for non-
payment, the defendants are entitled to know if a claim is being made for people who were 
actually not entitled to coverage, regardless of the way in which their status as beneficiaries 
was affected by allegedly improper decisions and policies. If there is no entitlement on the 
part of a particular person to coverage, the government is arguably not enriched by having 
patients treated “for free”, regardless of whether the plaintiff is deprived of his fee. 
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[34]            The plaintiff must therefore provide particulars in response to the defendants’ 
request at paragraph 36, which states: 

Specify fully whether it is alleged as a material fact that each and every patient for which a 
claim is advanced was at the time of de-enrollment and at the time of the provision of 
medical services still a B.C. Resident as defined by the Medicare Protection Act.  

[35]            Counsel for the defendants also argued at the time of the amendment application 
that the cause of action in unjust enrichment was not maintainable given that the plaintiff had 
abandoned his claims under the Hospital Act, R.S.B.C. 1996, c. 200, an act which requires 
a doctor to treat all patients who present themselves at a hospital, and which formed a 
substantial part of the original statement of claim before the previous case management 
judge on the prior certification hearing.  Without that statutory requirement, the defendants 
argued that the plaintiff was simply a volunteer who could not then assert a claim for 
payment.  The plaintiff argued in response that compulsion is not a material fact for unjust 
enrichment, and reiterated his catch-all position that the Court of Appeal had overturned the 
chambers judge on the issue of whether the pleadings disclosed a cause of action.   
[36]            I am of the view that some further particularization is required in order to understand 
the essential nature of the unjust enrichment claim.  According to Cansulex, a demand for 
particulars may be considered in the context of Rule 19(15) which requires a party to plead, 
in a pleading subsequent to the statement of claim, any matter of fact or point of law that, if 
not specifically pleaded, might take the other party by surprise.  The defendants have set out 
in their demand for particulars a request for the “legal and/or materially factual basis” of 
nearly all the sections in the portion of the SFASC dealing with unjust enrichment.  If this 
request means that the plaintiff should provide legal theories and argument, it is obviously 
too broadly phrased.  However, in the circumstances of the present action and the remarks 
of the Court of Appeal contained in their paragraph 30 above, this would properly include a 
clear delineation of the factual and statutory basis for the claim.   
[37]            Adjusting the wording of the defendants’ various requests to delete the reference to 
the legal basis of the claim, the plaintiff will provide particulars of: 

(1)        the material facts, and specific sections and subsections of any legislation, including 
regulations, relied on in support of 

(a)        the allegation in paragraph 18 of the SFASC that “due to the 
requirements imposed by the Medicare Protection Act … the Class 
Plaintiffs may not direct bill Beneficiaries” 
(b)        the allegations in paragraph 19 that the defendants were 
obliged to provide medical insurance 
(c)        the allegation in paragraph 23 that the Medical Services Plan 
has violated sections 9, 10, and 12 of the Canada Health Act and has 
not satisfied the criteria in s. 7 of the Canada Health Act 
(d)        the allegation in paragraph 24 that the “defendants are obliged 
to pay” for services provided by the plaintiff. 

(2)        In respect of paragraph 27,provide full particulars of any all provision in any 
regulation relied on in furtherance of this allegation. 
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Claim of breach of statute  

[38]            Counsel for the defendants argued on the earlier application to amend that the Court 
of Appeal did not expressly overturn the finding of the original chambers judge that there 
was no recognizable tort of statutory breach in the context of the action.  The Court of 
Appeal was instead approving the challenge in the petition to various alleged breaches of 
administrative law principles.  Counsel for the plaintiff simply referred to the Court of 
Appeal’s decision overturning, without detailed reasons, the careful analysis of the chambers 
judge on the issue of whether the pleadings disclosed a cause of action.   
[39]            The existence of the tort of statutory breach has recently been the subject of 
comment by the Supreme Court of Canada in Holland v. The Government of 
Saskatchewan, 2008 SCC 42.  That court had stated earlier in The Queen in Right of 
Canada v. Saskatchewan Wheat Pool, [1983] 1 S.C.R. 205, that there is no nominate tort 
of breach of statutory duty, nor does such a breach constitute negligence, although it may be 
evidence of such.  Holland reiterated and clarified earlier pronouncements in this regard, 
stating:   

[9]        The proper remedy for breach of statutory duty by a public authority, traditionally 
viewed, is judicial review for invalidity. 

[40]            Regardless of the implication in the Court of Appeal reasons, read loosely, that such 
a tort exists as a cause of action here, this recent statement of the law requires the plaintiff 
to provide particulars of the nature and substance of the duty relied on, the statutory basis 
for the reliance, and the facts material to the alleged breach in order to establish that those 
paragraphs should be allowed to stand in light of Holland.  While such a request was not 
contained in the defendants’ request for particulars, perhaps because they take the view that 
there is no such cause of action, it is necessary, in my view, to deal with this issue before we 
proceed further. 

The Petition 

[41]            Although Rule 19 does not specifically apply to a petition, s. 14 of the Judicial 
Review Procedure Act, R.S.B.C. 1996, c. 241, provides that a petition is sufficient if it sets 
out the ground on which it is sought and the nature of the relief sought.  The respondents on 
the petition say that the form of the petition and the specified relief is so vague that it is 
impossible to understand the grounds upon which it is sought, and seeks particulars relating 
to the relief, the grounds, and the facts.  As well, the petitioner has stated in the petition that 
he will rely, not only on enumerated affidavits, but on “such other further material as counsel 
may later provide.”  The respondents say they are entitled to receive all of the affidavits upon 
which the petitioner relies.  
[42]            The petitioner says the petition is virtually unchanged since it was before the Court 
of Appeal, except for the addition of the new issue that arose during the exchange between 
the court and respondents’ counsel.  As the Court of Appeal determined that the petition 
disclosed a cause of action, the respondents can not now claim that it is so vague as to be 
not meaningful. 
[43]            Regardless of the consideration given to the petition by the Court of Appeal, it is this 
court that must determine the common issues.  Therefore, although this is not an application 
under Rule 19, I will proceed to consider whether additional specificity, information or 
“particulars” is necessary in order to understand the relief and the grounds on which it is 
sought.   
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[44]            The SFAP is a companion proceeding to the action.  The prayer for relief makes 
repeated reference to the following paragraphs in the petition’s facts: 

9.         The Respondents have refused to pay for services rendered by the Class Petitioners, 
because they would not provide medical insurance coverage to the beneficiaries. 

… 

11.       The claims for fees for services rendered by the Class Petitioners were rejected 
because the Respondents refused to provide medical insurance coverage to the 
beneficiaries because: 

a.         for the period from July 23, 1992 to April 20, 1992 (sic), the 
medical insurance coverage for the beneficiaries was cancelled 
because the beneficiaries were in arrears of payment of MSP 
premiums; 
and 
b.         for the period from May 1, 1996 to the present the 
beneficiaries had not had contact with the Respondents for a period of 
12 months. 

[45]            The petition seeks, in general terms: 

(a)        an order in the nature of certiorari quashing all the decisions of the Respondents 
refusing payment for fees for services rendered [for the reasons in paras. 9 and 11]; 

(b)        an order in the nature of mandamus compelling the respondent Commission to pay 
for the fees for those services which were rejected [for the reasons in paras. 9 and 11]; 

(c)        a declaration that services rejected [for the reasons in paras. 9 and 11] are to be paid 
for 

(d)        in the alternative, a declaration that services provided after May 1, 1996, for which 
payment was refused [for the reasons in paras. 9 and 11] or in contradiction to a direction 
issued by the Minster of Health on May 8, 1996, are to be paid for. 

[46]            The SFAP goes on to allege that in refusing payment, the respondents “acted in 
excess of their jurisdiction” by failing to take into consideration the provisions of the 
Medicare Protection Act, and thus “contravened their enabling legislation,” “erred in law in 
construing their mandate” under the Medicare Protection Act, erred in law and acted in 
excess of jurisdiction by failing to take into account s. 7 of the Canada Health Act, and 
acted in excess of jurisdiction by failing to comply with the Minster of Health’s directive. 
[47]            The problems enumerated by the respondents in respect of clarification of the relief 
sought, which include the issue of whether an order for payment of money could be made on 
a petition, are not matters that need be addressed through particulars, with the exception of 
1(a), which refers to quashing “all of the decisions of the Respondents refusing payment.”  It 
is not clear who is alleged to have made the impugned decisions, and whether the petitioner 
refers to decisions which were the result of statutory interpretation or policy or both.  The 
petitioner should specify which of the respondents is alleged to have made the impugned 
decisions, and the nature of the decisions challenged.    
[48]            While the drafting of the SFAP is not as straightforward as it could be, and despite 
the reference in paragraph 11(a) to the period between July 23, 1992 and April 30, 1992, 
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which appears to be a typographical error, when read as a whole, the relief sought must 
refer to decisions between 1992 and the present.  However, if there is a difference between 
the refusals referred to in paragraph 9 and those in paragraph 11, the petitioner should set it 
out with more specificity. 
[49]            The respondents request “the legal theory or basis” on which the petitioner relies in 
asserting each of the grounds of relief.  Counsel for the petitioner says his letter of 
December 7, 2006 to counsel for the defendants/respondents sets out their theories in 
detail.   
[50]            While I recognize that the information that should be included in a petition must 
necessarily be fuller than the material facts required to be pleaded in an action, given the 
lack of pre-hearing procedures in a petition, I do not see the need for formal “particulars” in 
respect of legal theories at this stage, even if such could be properly ordered.  The 
respondents should be entitled to rely on the December 7, 2006, letter as a response to their 
queries respecting the “legal theory or basis” of the claims at this early stage.  As for whether 
the theories set out in the letter actually do constitute errors of law or excesses of 
jurisdiction, it will be for the petitioner to attempt to make that case when the petition is 
determined on its merits.  
[51]            The petitioner should provide, however, the specific statutory sections and the 
details of the alleged deficient consideration, in response to paras. 6, 8, 10 and 12 of the 
respondents’ request for clarification of the grounds set out in the SFAP: 

6.         Specify the provision of the Medicare Protection Act (MPA) and any other statue or 
regulation that the Respondents are alleged to have “failed to take into consideration.” 

8.         Specify the provisions of the MPA and any other statue or regulations that the 
Respondents are alleged to have “failed to take into consideration.” 

10.       Specify the ”principles of statutory interpretation” that the Respondents are alleged to 
have failed to take into consideration. 

12.       Specify the Canada Health Act criteria described in sections 8 to 12 of that Act that 
the Petitioner alleged the Respondents failed to consider. 

[52]            The respondents also request clarification of the facts in support of the petition.  I 
agree that some further information is required so that the respondent can understand the 
case it has to meet.  As well, the court must be able to determine the elements of 
certification set out in the Class Proceedings Act through an examination of the petition.  
To that end, the petitioner should respond to the following paragraphs 18, 19, 20, 21, 23, 24, 
27, 28, and 29 of the respondents’ demand for particulars relating to the statement of facts: 

18.       Specify whether it is alleged as a material fact that each and every “Beneficiary” was 
at the time of de-enrolment at the time of provision of medical services still a “resident” as 
defined by the MPA. 

19.       Specify whether it is alleged as a material fact that none of the Beneficiaries were 
billed directly by the Class Petitioners for any of the services rendered by them. 

20.       Confirm that the proposed Class of Petitioners defined in paragraph 2 consists only 
of: 

a)         all medical practitioners who are presently, or previously were, 
enrolled as medical practitioners under the MPA or enrolled under the 
Medical and Health Care Services Act, and 
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b)         who were denied payment by the Respondents 
c)         during the period July 23, 1992 to the present 
d)         for medical services rendered on a fee for service basis 
e)         to persons (defined in the Petition as Beneficiaries) who, at 
some point during the period since July 23, 1992, were enrolled in 
MSP as beneficiaries but were de-enrolled 

i)          during the period July 23, 1992 to April 30, 1996 for the 
reason that they were in arrears of payment of MSP premiums, 
or 
ii)         during the period following May 1, 1996 for the reason 
that they had no contact with MSP for a 12-,onth period, and 

f)          payment was denied because the persons to whom medical 
services were rendered had been de-enrolled from MSP at the time 
the medical services were rendered. 

21.       Provide full particulars of all material facts related to the specific claim of the 
Petitioner, including particulars of his claim for monetary relief. 

23.       Specify the sections and subsections of the Medical and Health Care Services Act 
with which Regulation 8.02 is alleged to be inconsistent. 

24.       To which of the Respondents, if either, does the reference [in para. 12 of the Petition] 
to “Ministry of Health staff” refer. 

27.       Specify how the Minister’s alleged failure as outlined in [para. 14] is Iegally relevant 
to any of the relief or grounds for relief set out in the Petition. 

28.       To which of the Respondents is the Minister of Health alleged to have issued the 
direction? 

29.       By whom has the Ministerial Directive not been complied with? 

[53]            The petitioner should also advise the respondents if there is other affidavit material 
known to him at this time upon which he relies.  If additional affidavits are sought to be filed 
by the petitioner at a later date (other than reply affidavits under Rule 10(7)), Rule 10(8) 
applies: consent of the parties or leave of the court will be required. 

MEDIATION 

[54]            The plaintiff has filed a Notice to Mediate in the action.  There is no companion 
notice in the petition.  A mediator was appointed in 2005.  The mediation was postponed by 
the court in 2005 upon the application of the defendants.  The court said at that time that the 
first step was to finalize the pleadings, then consideration could be given to an application to 
lift the postponement.   
[55]            The plaintiff has continued to raise the issue of mediation, despite the fact that the 
pleadings are not yet closed.  Apparently the plaintiff had hoped that the parties could simply 
take the conclusion of the Court of Appeal, set out above at para. 4, and go to mediation to 
reach an agreement on the remaining elements for the class proceedings.  The plaintiff now 
contends that the Notice to Mediate (General) Regulation, B.C. Reg. 4/2201 (the 
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“Regulation”) requires the court to set a specific date after which mediation might take 
place. 
[56]            The defendants refer to the procedure the court has set out in the attached 
memoranda, and says that while mediation may be useful in the long run, the pleadings 
must be closed first.  They submit that there is no requirement in the Regulation to set a 
specific date, and to lift the postponement now, or to set a specified date, would distract the 
parties from the course they are embarked on, and point out that there is no mediation 
contemplated in the petition. 
[57]            The relevant sections of the Regulation are: 

s. 23    On an application, the court may direct that 
a)         the mediation proceed at the time or times and on the terms 
and conditions, if any, that the court considers appropriate 
b)         the mediation be postponed to a later date on the terms and 
conditions, if any, that the court considers appropriate, 

… 

s. 24    A mediation session must occur within 60 days after the appointment of the mediator 
but not later than 7 days before the date of trial unless a later specified date 

a)         is agreed on by all participants and that agreement is 
confirmed by the mediator in writing, or 
b)         is ordered by the court. 

[58]            The court of appeal in Executive Inn Inc. v Tan, 2008 BCCA 93 has recently 
interpreted s. 23 as having application where the court has been requested to intervene and 
give directions concerning mediation, as here.  The discretionary power given to the court is 
broad.  Other more specific sections of the Regulation apply when the parties do not require 
the intervention of a court.  In my view, that is the result of a comparison between s. 23 and 
s. 24.  Section 23 allows the court to make general directions with respect to postponement 
of mediation.  It does not require a specific date to be set.  Section 24 requires the parties to 
hold the mediation within 60 days unless they agree on another specific date or the court 
has ordered one.  The court is not required to order a specific date when acting under s. 23, 
but s. 24 accommodates such an order if one were made. 
[59]            In this case, I have said I will consider lifting the postponement when the pleadings 
are closed.  That is yet to occur.  There is no purpose to be served by specifying a date by 
which mediation would take place in the circumstances that exist at present, which are set 
out in detail in the preceding reasons respecting the application for particulars.  Therefore I 
decline to do so.  Once pleadings are closed, the plaintiffs may apply to lift the 
postponement. 
[60]            As I have indicated previously, if any assistance is required in obtaining early 
hearing dates for future motions, counsel should contact the Registry to arrange a telephone 
conference with me at 9:00 a.m. on a convenient date.   

“M.A. Humphries J.” 
The Honourable Madam Justice M.A. Humphries 

August 14, 2008 – Revised Judgment 
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Corrigendum to the Reasons for Judgment issued advising that on the front page of the 
judgment, counsel for the defendants and the respondents should be T.H. McLachlan and J. 
Penner.  
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APPENDIX “B” 

MEMORANDUM 

Date:               January 10, 2008 
To:                   Arthur Grant, Sandy Kovacs 

Counsel for the Petitioner/Plaintiff 
Via Fax to 604-609-6688 

And To:            Sarah MacDonald, Jean Walters, 
Thomas Maclachlan, James Maxwell 
Counsel for the Respondents/Defendants 
Via Fax to 250-356-9154 

From:              The Honourable Madam Justice Humphries 
Re:                  Halvorson v. Medical Services Commission of British Columbia 

Vancouver Registry No.  A982808 

This is further to the Case Management Conference held on December 17, 2007. 

The plaintiff takes the position that, as the Court of Appeal set aside the order of this 
court declining to certify this proceeding, and has decided that there is a cause of action on 
the pleadings as they might be (and now have been) amended (s. 4(1)(a)), and that a class 
proceeding is the preferable procedure for the fair and efficient resolution of common issues 
(s. 4 (1) (d)), the next step is to define the class and the common issues, preferably through 
mediation, and deal with the other aspects of certification.    

The defendant takes the position that the Court of Appeal decided that the claims as 
they understood them met the minimum requirements of disclosing a cause of action, but 
could not have purported to pronounce definitively on s. 4(1)(d) in the absence of defined 
pleadings, a defined class, and identified common issues.  The defendant says the plaintiff 
also seeks to advance new claims that were not before the Court of Appeal.  As this court 
retains a wide jurisdiction to revisit any certification criteria at any time, the process for 
certification must start anew with an application for particulars, followed by the filing of a 
defence, a new notice of motion for certification, exchange of affidavits, any necessary 
motions for documents and examinations, and the exchange of submissions, with the 
hearing to take place at the end of this year. 

After consideration of your respective positions, I am of the view that it is premature 
to simply send counsel off to attempt mediation on the common issues and a definable 
class, but neither is it advisable to set out a schedule for the certification process along the 
lines suggested by the defendant.  Because of the unique nature of this exercise, which 
follows upon the reasons of the Court of Appeal, and the disparate views of counsel on 
every aspect of both the claim itself and the nature of the proceeding, the process must 
remain a work in progress and will require extensive and concentrated case management.  It 
may become obvious as some stage that we can move more quickly than the defendant 
suggests, but there is groundwork to be done first.     

1.         Taking the pleadings together with the reasons of the Court of Appeal, 
and the list of suggested common issues set out in Exhibit X to the 
affidavit of Sandy Kovaks dated the 11th day of an unspecified month 
of 2005, it may be possible to extract the details of the plaintiff’s 
position, but the nature of the claim presently before the court must be 
defined formally and with precision.  That should be done through the 
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application for particulars, to be set as soon as practicable.  If it will 
take under two hours, it can be set on any sitting day, commencing at 
8:30 a.m. in order to ensure that it can be heard without delay.   If it 
will be lengthy, it will have to be set through the Registry, but counsel 
may advise the Registry that I can be contacted directly with respect 
to scheduling in order to ensure that it is heard expeditiously. 

2.         The defendant will then file a responsive statement of defence within a time 
ordered or agreed upon following that application. 

3.         Whether a new application for certification and supporting affidavit material is 
required can then be considered.  It will be necessary to ensure that there is 
no unnecessary duplication of steps already taken – affidavits and cross-
examinations already conducted on the previous application for certification 
that pertain to the defined claim should be retained, and any unnecessary 
material should be excised.   As the plaintiff contends that there is really 
nothing new, other than the issue of the use of and/or relationship/interaction 
between s. 8.02 of the Medical Services Act Regulation and the Medical 
and Health Care Services Act, 1992 or the Medicare Protection Act for 
purposes of the petition, it may be that there is nothing more to be done other 
than to excise material that is no longer necessary.  Whether any additional 
documents or examinations will be required will be ascertainable once the 
particulars are filed and the remaining material is put before the court.  
If the particularized issues are indeed those that have already been 
considered by the Court of Appeal, then I understand the defendant to agree 
that s. 4(1)(a) has been met. 

4.         At that point, I will consider, after hearing from counsel, how to arrive at a 
defined class and common issues – either on which to hear argument on 
whether a class proceeding is the preferable proceeding, or to allow the 
action to go forward as a class proceeding.   

The plaintiff takes the position that, the court of appeal having already decided that a 
class proceeding is preferable, it is up to this court to find a class and common issues that 
will fit; counsel should be allowed to attempt mediation to arrive at a consensus on these 
issues now.   

The defendant says the court cannot proceed on such a backward basis and, given 
its wide jurisdiction to control all stages of class proceedings, should not be required to 
accept that s. 4(1)(d) has been made out without knowing what the class and the common 
issues are.   

Given this basic disagreement, mediation may be useful in the long run to refine the 
common issues, but at the present time, it would serve no purpose.  It may be that a set of 
common issues should be put forward by the plaintiff as a starting point so that they can be 
compared with the considerations pronounced upon by the Court of Appeal.  However, this 
cannot be resolved until steps 1 – 3 above are completed.  

I urge counsel to set the application for particulars at the earliest opportunity.  If any 
delays in scheduling are encountered, request a telephone conference with me for 9:00 a.m. 
on any sitting day through the registry. 

MAH/ecm 
Cc Vancouver Trial Division  
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